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A LEGAL REVIEW OF CRIMINAL LIABILITY
IN MEDICAL MALPRACTICE CASES IN INDONESIA
Nando Dwi Kurniawan, Agung Abdul Rahman Wiyono, Azis Setyagama
The criminal liability of medical personnel in cases of malpractice is a crucial
issue in health law, demanding legal certainty alongside the protection of patient
rights and the preservation of professional standards. This paper aims to analyse the
concept of criminal liability for medical personnel whose actions performed outside
professional standards result in harm to patients. The study focuses on instances of
medical malpractice that give rise to criminal legal consequences. The research
method used is a normative juridical method with a statutory and conceptual
approach. The findings indicate that medical personnel may be held criminally liable
if an element of fault whether negligence or intentional misconduct is proven to have
caused patient harm or death. This element of fault must be rigorously established by
considering professional standards, the causal link between the medical action and
the resulting outcome, and expert medical testimony. However, not all medical errors
constitute criminal offenses; the application of criminal law to medical personnel
must be selective and proportionate to maintain a balance between protecting patients
and safeguarding responsible medical practice.
Keywords: criminal liability, malpractice cases, health law, medical personnel,

Indonesia.

IOPUANYECKHU OB30P YTOJJOBHOM OTBETCTBEHHOCTH
B JIEJIAX O BPAYUEFHOM XAJIATHOCTH B UHJIOHE3UHA
Hanpo /IBu Kypuunasan, Arynr Aoaya Paxman Buiiono, A3uc Cerpsirama
VYTrojoBHAas OTBETCTBEHHOCTh MEIWLMHCKUX paOOTHUKOB 3a BpaueOHbIC
OLIMOKU SIBJIAETCS BaXKHEWIIUM BOIMPOCOM B cdepe MEAMIMHCKOrO IpaBa,
TpeOYIOIUM TPaBOBOM OMPENEIECHHOCTH HapsiAy C 3alllUTOM MpaB MAlMEHTOB U
COXpaHEeHHEM NpOo(eCcCHOHANBHBIX CTaHIapTOB. Llenb craTbu — mpoaHamIU3UpOBAThH

KOHICIIIHUIO YFOHOBHOﬁ OTBETCTBEHHOCTH MCAHUIINMHCKHUX pa60THI/IKOB, YbH I[GﬁCTBI/I?I,
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HE COOTBETCTBYIOIIHE MPOQPECCHOHAIBHBIM CTaHAApTaM, NMPHUBEIH K MPUIYUHEHUIO
Bpena nanuentaM. MccnenoBaHue cocpeloTOYeHO Ha CiTydasx BpadeOHBIX OITHOOK,
KOTOpPBIE BJICKYT 3a COOOM YroJOBHO-TIPABOBBLIE IMOCJEACTBUs. B KkauecTBe meroja
WCCJICIOBAHNS HMCIOJIb30BAH HOPMATHUBHBIA IOPUINYECKUN METOJ, OCHOBAaHHBIA Ha
3aKOHOJIATEJILHOM M  KOHIIENTYaJbHOM TOAXOJZE. Pe3ynbTaThl uccClieIOBaHUS
MOKa3bIBAIOT, YTO MEAMIIMHCKUE PAOOTHUKU MOTYT OBITh IPUBJICUYEHBI K YTOJOBHOMN
OTBETCTBEHHOCTH, €CJTH OYyJIET IOKAa3aHO, YTO WX JACHCTBUS, TIOBJICKIINE TIPHUYNHCHUE
BpeJia 3JJ0pPOBbIO WJIM CMEPTh IMalMEHTa, ObLIM COBEPILICHBI MO0 HEOCTOPOKHOCTH HIIH
YMBIIUIEHHO. DaKT Hadu4usi BUHBI JOJDKEH OBITH CTPOrO0 YCTAaHOBJIEH C Y4YE€TOM
npodeCCUOHANIBHBIX ~ CTAHJAPTOB,  NPUYMHHO-CJICACTBEHHONW  CBSI3M  MEXIY
JEUCTBUSMU Bpaya M HACTYNUBIIMMHU IOCJICACTBUSAMU, a TaKXKE OSKCIEPTHBIX
MEJIUIIMHCKUX 3aKiItoueHu. OTHaKo HEe BCE BpaueOHbIE OITUOKHU SIBJISIIOTCSI YTOJIOBHO
Haka3zyeMbIMHU. [IpuMeHEHHE YTrOJIOBHOTO 3aKOHOJATENhCTBA K MEIUIIMHCKUM
pabOTHUKAM JOJDKHO OBITh H30MpATEIbHBIM M COpPa3MEpPHBIM, YTOOBI COOJFOCTH
O0ajaHC MEXIy 3alllUTON MAllMeHTOB W OOECIEUYEHHEM OTBETCTBEHHOI'O MOJXO0JAa K
MEIUIIMHCKOW MPaKTHUKE.
KarwueBble cjoBa: yrojgoBHass OTBETCTBEHHOCTh, BpadyeOHbIC OIIMOKH,

MEJIUIIMHCKOE MPaBO, MEIUIIMHCKHUE paOOTHUKH, VIHI0HE3HS.

Introduction

Regarding medical malpractice, which can lead to criminal prosecution all
parties acknowledge that doctors are merely human and capable of negligence; such
negligence can result in breaches of the code of ethics or even violations of
applicable health regulations. The medical profession is a noble one, as doctors are
often the individuals in whom patients place their hopes for recovery from illness.
However, in practice, it is undeniable that doctors may commit acts of negligence or
misconduct, whether through error or intentional action collectively known as
malpractice. Medical malpractice is defined as an error committed by a healthcare
professional while practicing their profession that fails to adhere to professional

standards and standard operating procedures [11, p. 1-11]. Public concern regarding
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malpractice has led to complaints against hospitals, often stemming from issues with
the quality of care or perceived deficiencies in the services provided by both the
hospital and the physician

One malpractice case that has drawn significant attention is that of Mariana
Sihombing, who suffered harm at the hands of Santa Elisabeth Hospital in Medan,
North Sumatra; following surgery, she sustained a thumb-sized tear that caused
persistent bleeding and resulted in a lifelong disability. The absence of patient
medical records is just one aspect of the problem; numerous other incidents occur,
such as wrong-site surgeries, the administration of expired medication, failure to
follow standard injection protocols, and more. Although she lodged a complaint with
the Indonesian Medical Disciplinary Honorary Council (MKDKI), the case has yet to
reach a resolution or see any clear progress from the council [4, p. 1157-1168].

The case described above is one of many instances of malpractice in Indonesia.
Victims in this instance the patients often feel that justice is not served; while they
may wish to take legal action against the doctor responsible for the malpractice, Law
No. 29 of 2004 concerning Medical Practice (hereinafter referred to as the Medical
Practice Law) contains no specific provisions regarding medical malpractice. Article
66, Paragraph (1) of the Medical Practice Law addresses only “errors in medical
practice”, stating that “any person who is aware of, or whose interests have been
harmed by, a doctor's actions in the conduct of medical practice may file a written
complaint with the Chairperson of the Indonesian Medical Disciplinary Honorary
Council”. This article merely provides a legal basis for reporting a doctor to their
professional organization when there are indications of harmful conduct; it does not
serve as a basis for litigation regarding the doctor's actions. Meanwhile, the Criminal
Code (KUHP) also fails to clearly outline the mechanism for criminal liability
regarding doctors who commit medical malpractice; it contains only a few articles
that indirectly address acts resulting from such malpractice [6, p. 775-783].

Only a small fraction of suspected malpractice cases actually come to light; in
reality, the public reports numerous medical procedures performed by healthcare

professionals or doctors that potentially constitute malpractice, yet these cases often
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fail to reach a legal resolution. This is due to the public's limited knowledge of
medical science and the absence of specific, clear regulations defining the criteria for
malpractice.

Methodology

Type of research

This research is a normative juridical study using a statute approach and a
conceptual approach. Normative juridical research was used because the primary
focus is on the study of laws and regulations, and court decisions relevant to
malpractice committed by medical personnel [g.v.: 5].

Data sources

This research uses secondary [q.v.: 7], consisting of: primary legal materials:

1. The 1945 Constitution of the Republic of Indonesia.

2. The Criminal Code.

3. Law No. 29 of 2004 concerning Medical Practice.

4. Law No. 17 of 2023 concerning Health.

Secondary legal materials: books, journals, articles, and previous research on
malpractice by doctors and nurses.

Tertiary legal materials: legal dictionaries, encyclopaedias, and other
supporting sources.

Data collection techniques

Data were collected through library research, exploring relevant literature from
both print and digital sources, including national and international law journal
databases.

Data analysis techniques

Data were analysed qualitatively using the descriptive-analytical method.

The analysis steps included:

1. Inventory of Islamic legal norms and laws related to malpractice by doctors
and nurses.

2. Classification of legal issues arising from malpractice.
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3. Interpretation of legal norms using malpractice theory and legal certainty
theory.

4. Evaluation by comparing the reality of malpractice in society with the public
demand for health services.

Research approach

In addition to the normative approach, this study also uses a comparative
approach by comparing how malpractice occurs with the demand for health services
and the public’s need for health [q.v.: 1].

Results and discussion

Regulation of healthcare personnel in patient healthcare services

Under Health Law No. 17 of 2023, healthcare workers are legal subjects who
exercise professional authority to provide health services to patients. Consequently,
any act or omission by a healthcare worker while providing health services may give
rise to legal liability including criminal liability, if the elements of a criminal offense
are met. Healthcare workers may be held criminally liable if proven to have
committed an unlawful act whether intentional or negligent that results in serious
harm to the patient, such as death or severe injury. The regulations concerning
healthcare workers in Law No. 17 of 2023 are closely linked to general criminal
provisions in the Criminal Code (KUHP) and do not operate in isolation. Healthcare
workers may face criminal liability under the following general criminal provisions in
cases of alleged malpractice resulting in patient injury or death: Article 359 of the
Criminal Code addresses negligence causing death, while Article 360 addresses
negligence causing severe or ordinary injury [8, p. 146-164]. The obligation to obtain
consent for medical procedures known as informed consent is a crucial component of
the regulatory framework regarding healthcare worker liability [g.v.: 9]. Informed
consent provides legal protection for both patients and healthcare workers;
performing a medical procedure without valid consent may be deemed an unlawful

act. Factors that can lead to a doctor facing malpractice allegations include:
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1. Lack of a Medical Practice License (SIP). The SIP is a mandatory
administrative requirement demonstrating that a doctor has met the legal prerequisites
to practice medicine.

2. Performing procedures beyond competence and authority doctors are
permitted to perform medical procedures only within the scope of their competence,
training, and authorized authority.

3. Violation of professional standards and standard operating procedures
(SOPs). Every medical procedure must be carried out in accordance with professional
standards, service standards, and standard operating procedures (SOPSs).

4. Failure to obtain informed consent performing a medical procedure without
valid patient consent may be considered a violation of patient rights and an unlawful
act.

5. Negligence (Culpa) in medical care doctor negligence whether minor or
severe, such as failing to conduct adequate examinations, disregarding a patient’s
condition, or delaying treatment can result in serious harm to the patient.

6. Violation of medical ethics breaches of the medical code of ethics, such as
failing to maintain patient confidentiality or engaging in conduct contrary to
professional values can lead to allegations of malpractice.

7. Practicing medicine without complete medical records.

In the healthcare sector, medical records serve as crucial legal documents.
Under Law No 17 of 2023 concerning Health, doctors who practice medicine without
meeting professional and legal requirements may be held legally accountable. This
responsibility may encompass administrative sanctions as well as civil and criminal
liability. Therefore, the primary way to prevent malpractice and provide legal
protection for both doctors and patients is to comply with medical practice
regulations.

The criminal provisions contained in Law No. 17 of 2023 concerning Health
are formulated in Chapter XVIII (criminal provisions) regarding medical malpractice;
these are all set forth in Articles 428, 429, 430, 431, 432, 433, 434, 435, 438, 439,
and 440 [2, p. 1-20].
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The legal process for filing claims by the public in healthcare service disputes

Medical negligence is an error or omission committed by a healthcare
professional due to a failure to adhere to professional standards, standard operating
procedures (SOPs), or principles of due care, resulting in harm to the patient. The
legal process for filing a claim is as follows:

1. Alternative dispute resolution (APS) is an out-of-court dispute resolution
mechanism that prioritizes deliberation and consensus. The goal of APS is to
maintain good relationships between patients and healthcare professionals while
resolving issues quickly, easily, and cost-effectively. This method adheres to the
ultimum remedium principle, meaning that criminal resolution is a measure of last
resort.

2. Professional ethics and disciplinary process. If APS fails to yield an
agreement, the public may utilize professional disciplinary and ethical mechanisms.
At this stage, complaints are submitted to the relevant healthcare professional
organization, disciplinary committee, or authorized board. The purpose of this
process is to determine whether the healthcare professional has violated professional
discipline or the professional code of ethics. Examples of administrative and ethical
sanctions include reprimands, guidance/remedial training, practice restrictions, and
recommendations to revoke practice licenses.

3. Administrative process. In addition to ethical mechanisms, the public may
also pursue administrative legal processes. Complaints can be submitted to the
district/city or Provincial Health Office, or the agency responsible for issuing
healthcare professional practice licenses. The objective of this process is to determine
whether there have been violations regarding practice licensing, service standards, or
administrative regulations governing hospital operations.

4. Civil process. The public may file a civil lawsuit in the District Court if they
have suffered material or non-material losses resulting from healthcare services.

5. Criminal process (first instance). If a healthcare professional's actions are
deemed to constitute a criminal offense, such as negligence resulting in serious injury

or the patient’s death, the public may report the incident to the police. At this stage,
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Inquiries and investigations are conducted by investigators; prosecution is handled by
public prosecutors; and the case is heard in the District Court as the court of first
instance. If other avenues fail to provide justice for the victim, criminal proceedings
are typically pursued.

6. Further legal recourse. If a party is dissatisfied with the decision of the court
of first instance, they have the option to pursue further legal remedies, such as an
appeal to the High Court, an appeal to the Supreme Court, or a judicial review if the
statutory requirements are met.

7. Normative analysis from a health law perspective

According to Law No 17 of 2023 concerning Health, non-litigation
mechanisms, such as APS and professional mechanisms, are prioritized for the
resolution of healthcare service disputes.

Legal consequences of malpractice committed by medical personnel

Criminal liability is defined as the accountability arising from an objective
incident involving a doctor’s adherence to legal provisions in the practice of their
profession; it constitutes a legal obligation that a doctor must fulfil, specifically
regarding criminal liability as regulated in the Criminal Code, namely:

— Article 359 of the Criminal Code: “Whoever, due to their fault (negligence),
causes the death of another person shall be liable to imprisonment for a maximum
term of five years or confinement for a maximum term of one year” [3, p. 7-12].

— Article 360 of the Criminal Code (KUHP):

1) Any person who, due to their fault (negligence), causes another person to
suffer serious injury shall be liable to imprisonment for a maximum term of five
years or confinement for a maximum term of one year.

2) Any person who, due to their fault (negligence), causes another person to
suffer injuries resulting in illness or an inability to perform the duties of their office
or occupation for a certain period shall be liable to imprisonment for a maximum
term of nine months, confinement for a maximum term of six months, or a fine of up

to four thousand three hundred rupiah.
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— Article 361 of the KUHP: “If the crime described in this chapter is committed
in the course of exercising an office or occupation, the penalty shall be increased by
one-third, and the offender may be deprived of the right to exercise the occupation in
which the crime was committed, and the judge may order the judgment to be made
public’. Regarding Law No. 29 of 2004 concerning Medical Practice, the
amendments to the articles contained in said Law are as follows:

Article 75 Paragraph (1) reads: “Any doctor or dentist, who intentionally
engages in medical practice without possessing a registration certificate as referred to
in Article 29 (1) shall be liable to imprisonment for a maximum term of three years or
a fine of up to Rp 100,000,000.00 (one hundred million rupiah)”.

Paragraph (2) reads: “Any Doctor or Dentist who is a citizen registration
certificate as referred to in Article 31 paragraph (1) shall be liable to imprisonment
for a maximum term of three years or a fine of up to Rp 100,000,000.00 (one hundred
million rupiah)”.

Paragraph (3) reads: “Any foreign national doctor or dentist who intentionally
engages in medical practice without possessing a conditional registration certificate
as referred to in Article 32 paragraph (1) shall be punished with imprisonment for a
maximum term of three years or a fine of not more than Rp100,000,000.00 (one
hundred million rupiah)”.

Article 76 reads: “Any doctor or dentist who intentionally engages in medical
practice without possessing a medical practice license as referred to in Article 36
shall be punished with imprisonment for a maximum term of three years or a fine of
not more than Rp100,000,000.00 (one hundred million rupiah).”

Article 79 states: “Any doctor or dentist shall be liable to a maximum term of
imprisonment of one year or a maximum fine of Rp 50,000,000.00 (fifty million
rupiah) if they: intentionally fail to display a nameplate as referred to in Article 41
paragraph (1); intentionally fail to create medical records as referred to in Article 46
paragraph (1); or intentionally fail to fulfill obligations as referred to in Article 51

letter a, b, c, d, or e”.
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Law No. 36 of 2009 concerning Health. Regarding negligence, the Health Law
stipulates that in the event a health worker is suspected of negligence in the practice
of their profession, such negligence must first be resolved through mediation.

Patient protection

— Avrticle 56

1) Every person has the right to accept or refuse some or all medical assistance
measures to be administered to them after receiving and fully understanding
information regarding said measures.

2) The right to accept or refuse as referred to in paragraph (1) does not apply
to:

a) Persons suffering from a disease that can rapidly spread to the wider
community;

b) Persons who are unconscious; or

c) Persons with severe mental disorders.

3) Provisions regarding the right to accept or refuse as referred to in paragraph
(1) shall be regulated in accordance with statutory regulations.

— Article 57

1) Every person has the right to the confidentiality of their personal health
condition disclosed to a health service provider.

2) Provisions regarding the right to the confidentiality of personal health
conditions as referred to in paragraph (1) do not apply in the event of:

a) A statutory mandate;

b) A court order;

c) The consent of the person concerned;

d) The public interest; or e. the interest of the person concerned.

— Article 58

1) Every person has the right to claim compensation from an individual, a
health worker, and/or a healthcare provider that caused loss or harm due to error or

negligence in the healthcare services received.



ISSN 2308-8079. Studia Humanitatis. 2026. No 3. www.st-hum.ru

2) The claim for compensation referred to in paragraph (1) shall not apply to
health workers who perform life-saving measures or actions to prevent disability in
an emergency situation.

3) Provisions regarding the procedure for filing a claim as referred to in
paragraph (1) shall be regulated in accordance with the provisions of laws and
regulations.

Penal provisions

Article 190 Paragraph (2) states:

(2) In the event that the act referred to in paragraph (1) results in disability or
death, the head of the healthcare facility and/or the health worker concerned shall be
punished with imprisonment for a maximum of 10 (ten) years and a maximum fine of
Rp1,000,000,000.00 (one billion rupiah).

Criminal liability for medical malpractice under Indonesian law

Malpractice refers to a deviation in the handling of health issues by healthcare
personnel that results in adverse effects for the patient under their care. Specifically
regarding medical practitioners (physicians), malpractice constitutes an act or an
instance of negligence in the treatment of a patient. Negligence is defined as conduct
or action characterized by a lack of due care and a departure from the prevailing
standards of the profession. It is also understood as performing medical procedures
that fall below the established standards of medical care or professional medical
practice [11. P. 1-11].

Culpability is the most crucial element in establishing criminal liability [4, p.
1157-1168]. In criminal law, the imposition of punishment requires not only the
commission of a prohibited act but also adherence to the principle that there is no
punishment without culpability; therefore, it is essential to determine whether
culpability exists regarding the act committed by the defendant.

Malpractice constitutes negligence committed by healthcare professionals in
the course of their duties that fails to meet medical service standards, resulting in the
patient suffering injury, disability, or death. The elements of malpractice are as

follows:
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1. The presence of negligence. Negligence constitutes an error arising from a
lack of caution, understanding, or professional knowledge on the part of the
healthcare worker despite the requirement for them to continuously develop their
expertise.

2. Committed by a healthcare worker. Pursuant to Article 2 paragraph (1) of
Government Regulation of the Republic of Indonesia No. 23 of 1996 concerning
healthcare workers, the category of healthcare workers comprises medical personnel,
nursing personnel, pharmaceutical personnel, public health personnel, nutritionists,
physical therapy personnel, and medical technical personnel. The term “medical
personnel” refers to doctors or medical specialists.

3. Non-compliance with medical service standards. The medical service
standards in question refer to service standards in a broad sense, encompassing both
professional standards and standard operating procedures.

4. The patient suffers injury, disability, or death. There is a causal link
establishing that the harm suffered by the patient resulted from the healthcare
worker's negligence. The harm experienced by the patient whether injury (including
severe injury), disability, or death—is a direct consequence of the healthcare worker's
negligence [10, p. 59-71].

By nature, every human being bears responsibility for their actions and
conduct. In this context, “responsibility” implies being bound; thus, in a legal sense,
it signifies an obligation or liability. Legal responsibility here refers specifically to
criminal liability. Such criminal liability is fundamentally determined by the presence
of fault whether in the form of intent) or negligence [6, p. 775-783].

There are several types of malpractice:

1. Criminal malpractice

Criminal malpractice occurs when a patient dies or suffers a disability due to a
lack of caution or care by a healthcare professional during the provision of treatment.

There are three forms of criminal malpractice.

a) Criminal malpractice involving intentional acts: a medical professional fails

to provide aid in an emergency case despite knowing that no one else is available to
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help, or issues a false certificate. Example: performing an abortion without a valid
medical procedure.

b) Criminal malpractice involving recklessness: performing an action that is
not in accordance with established medical standards or acting without obtaining
informed consent for the medical procedure. Examples: a doctor’s carelessness in
inserting an IV line, causing the patient's hand to swell due to infection; performing
an organ transplant using incompatible blood types, etc.

c¢) Criminal malpractice involving negligence: a patient suffers a disability or
death as a result of a healthcare professional's careless or negligent actions. Example:
a three-month-old infant’s finger is severed when a doctor removes the splint used to
secure an 1V line.

2. Administrative malpractice

Administrative malpractice occurs when a healthcare. Professional violates
applicable state administrative laws. Examples include: practicing midwifery without
a license or permit; performing actions outside the scope of one's license or permit;
practicing with an expired permit; and practicing without maintaining medical
records.

Conclusion

Criminal liability for doctors involved in medical malpractice often arises from
acts of negligence. A doctor’s actions constituting medical malpractice may be
subject to liability if the elements of culpability are met. Under the Criminal Code
(KUHP), a doctor committing medical malpractice can also be held indirectly liable if
their negligence results in a person's death or specific consequences such as severe
injury or permanent physical disability. Meanwhile, the Health Law stipulates that if
a healthcare professional is suspected of negligence in the practice of their profession,
the matter must first be resolved through mediation. However, these regulations do
not specifically or clearly define medical malpractice. Consequently, it can be said
that medical malpractice in Indonesia still lacks a clear legal framework or basis,

making it difficult to resolve issues related to such cases.
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